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[Important Notes]

Generally, the legal due diligence annex (the “Annex”) should provide more detailed information than that contained in the summary of legal and implementation arrangements which is typically set out in sections C.4 and C.5 of the main funding proposal.

In accordance with the GCF’s operating modalities and relevant Board policies, the accredited entity or project-specific assessment approach (“PSAA”) applicant, as applicable (the “Applicant”), is responsible for conducting all necessary due diligence for the proposed project/programme, including legal due diligence, prior to submission of the funding proposal. The scope of the legal due diligence will depend on the nature and circumstances of the project/programme. The GCF will rely on the due diligence conducted by the Applicant.

The Annex should summarise the key findings of the legal due diligence undertaken by the Applicant.

Text in grey italics constitutes guidance and should be deleted prior to finalisation of the Annex. Text in square brackets indicates placeholders to be completed or adapted, as appropriate.



Overview of legal due diligence conducted

1.1. Party conducting the legal due diligence

[The Applicant has completed this legal due diligence annex (this “Annex”) on the date stated in section 1.2 below and confirms that the GCF can rely on the contents of this Annex.]

If a separate legal due diligence report is used to address the required contents, use the following option.

[The Applicant] [Full name of law firm/professional advisor] has completed the attached legal due diligence report (the “Report”) on the date stated in section 1.2 below and an express authorization for the GCF to rely on the contents of the Report is included in [reference to relevant paragraph in the report].

1.2. Date of completion of legal due diligence

[Date]

2. Incorporation and legal status

Avoid repeating information contained in the funding proposal; instead, provide additional details to supplement the implementation arrangements.

If the Applicant or an Executing Entity is a ministry or body established under the government of a host country and does not have a distinct legal personality from the government as a whole, describe it as follows: “Government of the [name of the Host Country] (acting through [the Ministry of XXX]/[Ministry responsible for [XXX]]/[agency name])”.

2.1. The Applicant

2.1.1. Name

[Full legal name]

2.1.2. Legal form

[xxx]

2.1.3. Jurisdiction of incorporation/establishment

[xxx]

2.1.4. Legal personality

State whether the Applicant has separate legal personality. If it does not, please elaborate (for example, it is a government ministry through which the government of a host country acts through). State also whether the Applicant can enter into contracts in its own name and whether it can sue and be sued in judicial proceedings.

[xxx]

2.2. Executing Entity [1]

Replicate sections 2.1.1 – 2.1.4 for each Executing Entity.

[xxx]

2.3. Establishment of new entities

If the implementation of the project/programme requires establishing any new entities, describe the incorporation, regulatory and licensing requirements for their establishment.

[xxx]

3. Legal structures

In this section, supplement and provide greater detail on the legal structures and contractual arrangements. The exact information to be included in this section will depend on the proposed structure.

When preparing this section, consider the contractual arrangements at the upstream, midstream and downstream levels, as applicable. Sections 3.1–3.3 below set out a sample structure for adoption. Not all projects/programmes will require all three levels; for example, if the Applicant is the sole Executing Entity and will enter into all contracts for procurement and agreements with beneficiaries directly, then there would only be upstream and downstream tiers. 

For each agreement described, state the financial instrument(s) involved, the parties to that agreement and the expected date of execution.

For example, if the project/programme involves a non-reimbursable grant from the GCF to the AE at the upstream level, describe whether the AE or any Executing Entity(ies) will use the GCF grant proceeds to provide sub-grants to beneficiaries or solely to deliver technical assistance. Describe the agreements to be entered into between the Applicant and the Executing Entity(ies) in relation to the GCF grant proceeds (midstream) and between the Executing Entity(ies) and the grant recipients (downstream).

If the project/programme involves an equity investment fund, in addition to describing the contractual arrangements necessary to implement the proposed structure in sections 3.1–3.3 below, describe:
(a) the legal form of the proposed investment structure and the primary rationale for selecting that structure;
(b) any regulatory requirements applicable to the proposed structure;
(c) where a GCF feeder is included in the structure, the rationale for its inclusion and the party responsible for the associated costs;
(d) how the proposed structure ensures the segregation of assets and prevents co-mingling of GCF funds;
(e) how the proposed structure ensures that the liability of the GCF (and the GCF feeder, if applicable) is limited to the amount of its capital commitment to the investment fund;
(f) how the proposed structure mitigates any risk to the GCF’s limited liability arising from its participation in any committees or other governance bodies of the project/programme; and
(g) the applicability of any securitization or similar rules or requirements to any securitization vehicle (for example, in the case of debt funds where investors invest in the fund through debt instruments).

3.1. Upstream – agreement(s) between the GCF and the Applicant

Describe the proposed contractual arrangements between the GCF and the Applicant, including the proposed funded activity agreement(s) (“FAA”) and the proposed GCF financial instrument(s) to be provided for under the FAA(s) (for example, a non-reimbursable grant, reimbursable grant, loan, guarantee, direct equity investment or trust arrangement).

For Applicants that are institutional accredited entities who are contracting under the accredited master agreement (“AMA”) route, the AMA should also be referenced here. If not, the Standard Conditions should be referenced here. For Applicants under the PSAA, the relevant obligations will be incorporated into the FAA.

If a trust arrangement is proposed, include also the following:
(a) whether a trust arrangement is recognized under the laws of the Applicant’s incorporation;
(b) whether the Applicant’s charter or incorporation documents allow it to act as a trustee in respect of GCF funds; and
(c) in case of insolvency of the Applicant, whether GCF’s rights to the assets of the trust in respect of GCF funds will be recognized under the Applicant’s jurisdiction of incorporation. 

If the project/programme involves a guarantee of debt by the GCF, include also the following:
(a) the nature and structure of the proposed GCF guarantee, as well as what the proposed GCF guarantee will cover;
(b) the triggers for calling on the proposed GCF guarantee;
(c) the process that the beneficiary of the GCF guarantee will use to collect the underlying debt;
(d) whether subrogation rights can be granted to the GCF and the requirements for exercising rights of subrogation, including whether the underlying debtor must provide any written acknowledgement of the GCF guarantee; and
(e) any regulatory requirements in relation to the project/programme.

If the project/programme involves an equity investment fund, describe also the nature of the legal relationship between the GCF and the Applicant.

[xxx]

3.2. Midstream – Covered Agreements

Describe all Covered Agreements, namely: (i) each agreement between the AE and an Executing Entity (each, a Subsidiary Agreement); and (ii) each agreement between Executing Entities (each, an EE Agreement), if any. The terms “Covered Agreement”, “Subsidiary Agreement” and “EE Agreement” are further described in the Legal Guidance for Preparing Funding Proposals available on GCF’s website.

Some projects/programmes may also have additional agreements at the midstream tier that are needed to implement the project/programme but are not Covered Agreements, because the agreements do not pass down obligations under the AMA and/or FAA.

If the project/programme involves an equity investment fund, list the other expected agreements that will be executed as part of the project/programme, such as a limited partnership agreement, investment management agreement, subscription agreement, trust deed, any side letter that may be entered into with respect to GCF’s interest in the fund and other fund documents that may be jurisdiction-specific. If the fund vehicle will be a limited liability company, or if the GCF is intended to invest in a fund vehicle through a feeder, the Annex should include details of the shareholders’ agreement, share subscription agreement, charter documents of the feeder, etc.

[xxx]

3.3. Downstream – agreement(s) between Executing Entity(ies) and final beneficiaries

Examples of final beneficiaries include (for grant structures) grant recipients and (for equity structures) investee companies.

In some projects/programmes, the beneficiaries might need to enter into contracts with vendors or other parties (for example, the beneficiaries receive grants to start businesses which require contracting with vendors), but this level of detail is typically not needed as long as the funding proposal is clear on the nature of the agreement with the beneficiary, the financial instrument between an  Executing Entity and the beneficiary and the purpose of the funds or other benefits to be provided to the beneficiary.

If the project/programme involves an equity investment fund, describe the agreements between the investment fund vehicle and the beneficiaries or other agreements to facilitate investments by the investment fund vehicle.

[xxx]

3.4. Other relevant legal agreements

[xxx]

4. Approvals, licenses and permits

Describe any government, regulatory or corporate approvals, licenses or permits necessary for the implementation and management of the project/programme. Examples include approvals, licenses or permits in respect of:
(a) land rights;
(b) signing the FAA or any Subsidiary Agreement; and
(c)  implementing and operating the project/programme.

4.1. [Name of the approval, license or permit] [1]

Replicate sections 4.1.1 – 4.1.6 for each approval, license or permit.

4.1.1. Description

[Describe the approval, license or permit, including why it is required.]

4.1.2. Issuing authority

[xxx]

4.1.3. Status

[Obtained] [Pending] [Not yet required]

4.1.4. Date of issuance or expected date of issuance

[Date]

4.1.5. Date of expiration (or expected date of expiration)

[Date]

If a necessary approval or permit is likely to expire prior to or during the implementation of the project/programme, state the risk in the Annex and assess the risk that the approval or permit will not be renewed, or the measures that will be taken to ensure the relevant approval or permit will be maintained in full force and effect for as long as is necessary.

[xxx]

4.1.6. Party responsible for obtaining and, if relevant, renewing it

[Name of party]

5. Foreign exchange

State any laws or regulations relating to foreign exchange in each country in which GCF funds will be received, held and/or channelled through. Include all countries where GCF funds are intended to be held (for example, in a bank account), even if the project/programme will not be implemented in that country. 

Sections 5.1–5.3 below set out a sample structure for adoption. The analysis below should identify any approvals, licenses, registrations or other documentation required for each transfer or reflow.

5.1. Transfer of GCF funds, related receipt, management or conversion

For each transfer below, consider the implications of the following, including whether any government, regulatory or corporate approvals, licenses or permits are necessary:
(a) direct receipt of GCF funds in a GCF holding currency (USD, EUR, JPY or GBP); and/or
(b) conversion of GCF holding currency into local currency, if any.

5.1.1. The GCF to the Applicant

[xxx]

5.1.2. Applicant to each Executing Entity

[xxx]

5.1.3. Executing Entity to any other Executing Entity (if applicable)

[xxx]

5.1.4. Executing Entity(ies) to beneficiaries (if applicable)

[xxx]

5.2. Financial reflows

For each reflow below, consider where there will be a conversion from local currency to GCF holding currency. The GCF expects the remittance of financial reflows in section 5.2.4 to be in a GCF holding currency.

5.2.1. Beneficiaries to Executing Entity(ies) (if applicable)

[xxx]

5.2.2. Executing Entity to any other Executing Entity (if applicable)

[xxx]

5.2.3. Executing Entity(ies) to the Applicant (if applicable)

[xxx]

5.2.4. Applicant to the GCF

[xxx]

5.3. Other foreign exchange issues or risks

Describe any other material foreign exchange restrictions, legal issues or risks that may affect the receipt, holding, transfer, conversion or repayment of GCF funds, together with any proposed mitigation measures. If no material foreign exchange issues or risks have been identified, include a statement to that effect.

[xxx]

6. Government channelling of funds, if applicable

Further to issues related to foreign exchange above, if the domestic laws of a host country require all international funding (or at least the resources coming from the GCF) to flow through a particular ministry or body in the government of that host country, the relevant ministry or body will also be treated as an Executing Entity.

If the main Executing Entity for the project/programme is a separate legal entity from such government ministry (for example, the main Executing Entity is a private sector or non-governmental entity), state the following:
(a) the legal status of the government ministry;
(b) the statutory and regulatory requirements governing such flow of funds; 
(c) whether the relevant host country is able to provide any exemption for the primary Executing Entity or the Applicant to receive the GCF funds directly from the GCF or the Applicant; and
(d) if applicable, details of how any such funds will flow from the relevant government ministry to the other Executing Entities.

If the main Executing Entity for the project/programme is also a government ministry or body, this section would not typically be required. However, clarification may be needed regarding the arrangements for channeling funds through a different ministry/body. In such cases, this section should confirm if the relevant ministry can, as a matter of applicable law, receive funds directly from the GCF.

[xxx] [Not applicable]

7. Foreign law

Describe any potential issues relating to the recognition and enforcement of foreign arbitral awards against the Executing Entity(ies) or in each host country and any steps taken to mitigate such risks. This section should be completed only where the Applicant, following its legal due diligence, identifies a risk of non-recognition or non-enforcement. If no such risk is identified, include a statement to that effect below.

[xxx]

8. Any other legal issues or risks

The topics listed above are not an exhaustive list of the legal due diligence issues that may be relevant to a specific project/programme. Describe any other significant potential legal issues and risks that may impact either the project/programme or the ability of any Executing Entity to implement the project/programme successfully.

[xxx]
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